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CHAPTER 131

PETROLEUM UNDERGROUND STORAGE TANKS
HF. 447

AN ACT relating to petroleum underground storage tanks, by creating a state fund and an
administrative board and procedures for the fund, authorizing the fund to expend moneys
for remedial action, tank improvement loan guarantees, and the offering of insurance to
satisfy federal proof of financial responsibility requirements, imposing an environmental
protection charge on petroleum diminution and providing for the collection of the charge,
increasing the storage tank management fee, authorizing revenue bond issues and the cre-
ation of capital reserve funds to assure and facilitate timely payment of revenue bond obli-
gations, authorizing a local option remedial action property tax credit, providing civil and
criminal penalties, providing future automatic repeals, and providing effective dates.

Be It Enacted by the General Assembly of the State of Iowa:
DIVISION I

Section1. LEGISLATIVE FINDINGS. The following findings support the establishment
of the Iowa comprehensive petroleum underground storage tank fund and imposition of the
environmental protection charge authorized by this Act for the purposes of the fund:

1. Maintenance of Iowa’s petroleum distribution network, particularly in rural Iowa, is depen-
dent upon the provision of moneys to cleanup existing petroleum releases and the availability
of financing at affordable interest rates for petroleum underground storage tank improvements
to permit compliance with mandated federal technical and financial responsibility standards.

2. Private financing at low-interest rates for small business owners and operators of
petroleum underground storage tanks is generally not available due to the potential liability
for petroleum releases which financial institutions are unwilling to incur and the high cost of
compliance with federal regulatory standards.

3. It is necessary to provide a reasonable means to share the cost of cleanup of past and
existing petroleum leaks to make the Iowa petroleum underground storage tank population
insurable and environmentally safe, and to protect groundwater safety for the citizens of the
state. Because of the nature of the problem of underground petroleum leaks and releases it
is inherently difficult if not impossible to discover each release, past, present, and future, and
to determine all the responsible parties, in a timely manner and with reasonable administra-
tive expenses. Further, even if the responsible persons could be identified, the potential
damages often far exceed an individual's ability to pay. The environmental protection charge
is intended to have all potentially responsible parties pay in exchange for the availability of
certain benefits to a responsible party who is able to be identified, subject to certain conditions.

The environmental protection charge is predicated on the amount of petroleum which is
released or otherwise escapes from the petroleum distribution network within the state prior
to being dispensed for its intended uses. After studying the issue of leaking underground
storage tanks for more than two legislative sessions, including an interim study committee,
and with reliance upon the active insurance division working group which included industry
participation, the general assembly finds that a reasonable estimate of this “diminution” is
one-tenth of one percent of the petroleum entering petroleum underground storage tanks. Var-
ious sources were relied upon in determining this diminution rate, including but not limited
to the following:

a. Ernst and Whinney study for the Michigan Petroleum Association, which concluded that
among various factors supporting Michigan’s “shrinkage and evaporation tax credit” (substan-
tially similar to Iowa'’s), “physical shrinkage” and “losses from other factors” (which included
spillages) accounted for one and thirty-four hundredths percent of petroleum volume. Dimi-
nution is not identical to “shrinkage and evaporation” as used for tax credit purposes. Dimi-
nution contains no “administrative cost” consideration and is not primarily concerned with
evaporation. Because of this, it is not significant that diesel, being significantly less volatile
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than gasoline, is less subject to evaporation. Diesel does experience spillage and leakage, and
thus “diminution”.

b. The Tillinghast actuarial study of the Iowa comprehensive petroleum underground storage
tank fund prepared for the general assembly in 1987, and the studies of tank leak rates cited
in the Tillinghast report, and various federal environmental protection agency reports collected
by legislative staff and the general assembly, support the finding that all petroleum products,
including gasoline and diesel fuel, experience diminution.

c. Analysis of the Iowa shrinkage and evaporation tax credit claims, a portion of which is
attributable to product loss and spillage, using the Ernst and Whinney's approach, yields simi-
lar results, indicating that in Iowa, one and thirty-four hundredths percent of the total volume
of petroleum products entering the state’s petroleum distribution system is diminution, or loss
of product into the environment.

d. The Alexander and Alexander actuarial report prepared for the general assembly in 1988,
also supports the finding of diminution and the reasonableness of the diminution rate deter-
mined. The Alexander and Alexander report includes an opinion letter from Ernst and Whin-
ney. The letter is based on the research performed for their Michigan study and information
supplied to Ernst and Whinney regarding the Iowa tank population, Iowa’s antidiversionary
amendment, and the definition of diminution and diminution rate. The letter relates that the
range of physical shrinkage was twenty-nine hundredths percent through nine-tenths per-
cent. Based on this range it is reasonable to conclude that a petroleum tank in Iowa would
experience diminution; that the diminution rate chosen by the general assembly is substan-
tially less than the normal industry average for diminution as defined; and that the diminution
rate of one tenth of one percent is below the range of actual diminution likely to be experienced
by any owner or operator. The general assembly finds that a reasonable and conservative esti-
mate of the diminution rate is one-tenth of one percent, and one-tenth of one percent shall be
the diminution rate used for purposes of the environmental protection charge.

A particular owner or operator may be able to demonstrate that that owner or operator
has not experienced this presumed rate of diminution over a specific time period, but that should
not be a defense to payment of the environmental protection charge. The diminution rate is
an average over time. There can be no proof that the same owner or operator may not
experience a catastrophic release in the future and thus experience greater than average dimi-
nution.

The environmental protection charge is based on the statewide average diminution and in
deference to the range of debate the actual diminution rate selected is well below the actual
statewide average determined by the legislative fiscal bureau. Average diminution is used
to provide a fair, pro rata distribution of the fee when it is impossible and impractical to deter-
mine every person’s liability on an individual basis.

All who pay the environmental protection charge benefit directly or indirectly from the impo-
sition of the charge and the extension of the benefits from the fund, made possible by the
charge. A source of recovery for releases benefits the individual and the industry, not least
because the federal government mandates proof of financial responsibility. Each member of
the regulated tank community benefits by assistance to the entire petroleum distribution net-
work. If each were to pay for only that individual's releases or reported “diminution” it would
be impossible to comply with federal financial responsibility requirements, and the social benefits
of risk spreading and sharing the social costs would be precluded as well.

The distribution of the costs of remedial action through the pro rata environmental protec-
tion charge is determined to be the most reasonable, fair, and equitable way of providing
assistance to the regulated tank community to comply with federal financial responsibility regu-
lations for both practical administrative considerations and policy reasons.

4. Private market insurance is currently not generally available for environmental hazards
like petroleum releases, due to a lack of actuarial experience and uncertainty as to the extent
of liability.
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5. Tank owners and operators must often make capital improvements as a precondition to
obtaining insurance, even when insurance is available.

6. Because federal regulations will require tanks to be insured, or otherwise demonstrate
financial responsibility, for amounts ranging from five hundred thousand dollars to one mil-
lion dollars per occurrence on or before October 26, 1990, it is necessary to provide an interim
means of providing insurance or a showing of financial responsibility and to encourage the
development of private market sources of insurance or other private financial guarantees.

7. The creation of a state assistance account initially capitalized by revenue bond issues will
make available the necessary capital to finance remedial actions, to improve storage tanks to
required standards, and to provide insurance on an interim basis until a competitive private
insurance market develops. The use of bonds to spread the high initial cost of conversion to
federal standards will maximize Iowa’s receipt of federal matching funds, reduce the impact
upon service and preserve the availability of petroleum products in rural Iowa by offering financ-
ing to owners and operators of tanks, including local gas stations and factories, at favorable
interest rates with reduced administrative costs.

8. The storage of petroleum in underground storage tanks poses a hazard to public health
and welfare by endangering soil and groundwater with petroleum contamination. Groundwater
containing one part of petroleum per one million parts of water exceeds safe drinking water
standards. Petroleum experiences diminution by its nature, by the methods of transportation,
by storage, and by human error and mechanical failure. The means and funding mechanism
to take prompt corrective action upon discovery of a petroleum release are necessary to pro-
tect the public health and welfare. To protect and restore the state’s vital groundwater, it
is necessary and essential that the state use all practical means to control or eliminate pollu-
tion hazards posed by petroleum underground storage tanks.

9. The public health and safety of the state will benefit from providing new methods to finance
the capital outlays required to repair, upgrade, and replace petroleum underground storage
tanks by small business owners of such tanks.

10. All of the purposes stated in this section are public purposes and uses for which public
moneys may be borrowed, expended, advanced, loaned, or granted.

DIVISION II

Sec. 2. LEGISLATIVE INTENT. It is the intent of this Act to assist owners and opera-
tors, and especially small businesses, to comply with the minimum federal technical and finan-
cial responsibility standards and to protect and improve the quality of Iowa's environment
by correcting existing petroleum underground storage tank releases and by prevention and
early detection of future releases to minimize damages and costs to society.

Implementation and interpretation of this Act shall recognize the following additional goals:
to provide adequate and reliable financial assurance for the costs of corrective action for preex-
isting petroleum underground storage tank releases; to create a financial responsibility assur-
ance mechanism that provides certainty, sufficiency, and availability of funds to cover the costs
of corrective action and third-party liability for prospective releases.

The fund created in this Act is intended as an interim measure to address the short-term
unavailability of financial responsibility assurance mechanisms in the private market. This
Act shall be administered to promote the expansion of existing assurance mechanisms and
the creation of new ones, so that the insurance account may be phased out and discontinued
when market mechanisms are generally available.

To minimize societal costs and environmental damage, speed is of the essence in responding
to a release and taking corrective action.

Sec.3. NEW SECTION. 101.12 ABOVEGROUND PETROLEUM TANKS AUTHORIZED.
Rules of the state fire marshal shall permit installation of aboveground petroleum storage
tanks for retail motor vehicle fuel outlets in cities of one thousand or less population.
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Sec. 4. NEW SECTION. 101.101 DEFINITIONS.

As used in this part unless the context otherwise requires:

1. “Nonoperational aboveground tank” means an aboveground storage tank in which regu-
lated substances are not deposited or from which regulated substances are not dispensed after
July 1, 1989.

2. “Operator” means a person in control of, or having responsibility for, the daily operation
of the aboveground storage tank.

3. “Owner” means:

a. In the case of an aboveground storage tank in use on or after July 1, 1989, a person who
owns the aboveground storage tank used for the storage, use, or dispensing of regulated sub-
stances.

b. In the case of an aboveground storage tank in use before July 1, 1989, but no longer in
use on that date, a person who owned the tank immediately before the discontinuation of its use.

4. “Regulated substance” means regulated substance as defined in section 455B.471.

5. “Release” means spilling, leaking, emitting, discharging, escaping, leaching, or disposing
from an aboveground storage tank into groundwater, surface water, or subsurface soils.

6. “Aboveground storage tank” means one or a combination of tanks, including connecting
pipes connected to the tanks which are used to contain an accumulation of regulated substances
and the volume of which, including the volume of the underground pipes, is more than ninety
percent above the surface of the ground. Aboveground storage tank does not include any of
the following:

a. Aboveground tanks of one thousand one hundred gallons or less capacity.

b. Tanks used for storing heating oil for consumptive use on the premises where stored.

c¢. Underground storage tanks as defined by section 455B.471.

d. A flow-through process tank, or a tank containing a regulated substance, other than motor
vehicle fuel used for transportation purposes, for use as part of a manufacturing process, sys-
tem, or facility.

7. “Tank site” means a tank or grouping of tanks within close proximity of each other located
on the facility for the purpose of storing regulated substances.

8. “State fire marshal” means the state fire marshal, or the state fire marshal’s designee.

Sec. 5. NEW SECTION. 101.102 REPORT OF EXISTING AND NEW TANKS — FEE.

1. Except as provided in subsection 2, the owner or operator of an aboveground storage
tank existing on or before July 1, 1989, shall notify the state fire marshal in writing by May
1, 1990, of the existence of each tank and specify the age, size, type, location, and uses of the tank.

2. The owner of an aboveground storage tank taken out of operation between January 1,
1979 and July 1, 1989, shall notify the state fire marshal in writing by July 1, 1990, of the exis-
tence of the tank unless the owner knows the tank has been removed. The notice shall specify
to the extent known to the owner, the date the tank was taken out of operation, the age of
the tank on the date taken out of operation, the size, type, and location of the tank, and the
type and quantity of substances left stored in the tank on the date that it was taken out of
operation.

3. An owner or operator which brings into use an aboveground storage tank after July 1,
1989, shall notify the state fire marshal in writing within thirty days of the existence of the
tank and specify the age, size, type, location, and uses of the tank.

4. The registration notice of the owner or operator to the state fire marshal under subsec-
tions 1 through 3 shall be accompanied by a fee of ten dollars for each tank included in the
notice. All moneys collected shall be deposited in the general fund.

5. A person who deposits a regulated substance in an aboveground storage tank shall notify
the owner or operator in writing of the notification requirements of this section.

6. A person who sells or constructs a tank intended to be used as an aboveground storage
tank shall notify the purchaser of the tank in writing of the notification requirements of this
section applicable to the purchaser.
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7. It shall be unlawful to deposit a regulated substance in an aboveground storage tank which
has not been registered pursuant to subsections 1 through 5.

The state fire marshal shall furnish the owner or operator of an aboveground storage tank
with a registration tag for each aboveground storage tank registered with the state fire mar-
shal. The owner or operator shall affix the tag to the fill pipe of each registered aboveground
storage tank. A person who conveys or deposits a regulated substance shall inspect the
aboveground storage tank to determine the existence or absence of the registration tag. If
a registration tag is not affixed to the aboveground storage tank fill pipe, the person convey-
ing or depositing the regulated substance may deposit the regulated substance in the
unregistered tank provided that the deposit is allowed only in the single instance, that the
person provides the owner or operator with another notice as required by subsection 5, and
that the person provides the owner or operator with an aboveground storage tank registra-
tion form. It is the owner or operator’s duty to comply with registration requirements. A late
registration penalty of twenty-five dollars is imposed in addition to the registration fee for
a tank registered after the required date.

Sec. 6. NEW SECTION. 101.103 STATE FIRE MARSHAL REPORTING RULES.

The state fire marshal shall adopt rules pursuant to chapter 17A relating to reporting require-
ments necessary to enable the state fire marshal to maintain an accurate inventory of
aboveground storage tanks.

Sec. 7. NEW SECTION. 101.104 DUTIES AND POWERS OF THE STATE FIRE
MARSHAL.

The state fire marshal shall:

1. Inspect and investigate the facilities and records of owners and operators of aboveground
storage tanks as may be necessary to determine compliance with this part and the rules adopted
pursuant to this part. Aninspection or investigation shall be conducted subject to subsection
4. For purposes of developing a rule, maintaining an accurate inventory or enforcing this part,
the department may:

a. Enter at reasonable times any establishment or other place where an aboveground storage
tank is located.

b. Inspect and obtain samples from any person of a regulated substance and conduct monitor-
ing or testing of the tanks, associated equipment, contents or surrounding soils, air, surface
water and groundwater. Each inspection shall be commenced and completed with reasonable
promptness.

(1) If the state fire marshal obtains a sample, prior to leaving the premises, the fire marshal
shall give the owner, operator, or agent in charge a receipt describing the sample obtained
and if requested a portion of each sample equal in volume or weight to the portion retained. If
the sample is analyzed, a copy of the results of the analysis shall be furnished promptly to
the owner, operator, or agent in charge.

(2) Documents or information obtained from a person under this subsection shall be availa-
ble to the public except as provided in this subparagraph. Upon a showing satisfactory to the
state fire marshal by a person that public disclosure of documents or information, or a particu-
lar part of the documents or information to which the state fire marshal has access under this
subsection would divulge commercial or financial information entitled to protection as a trade
secret, the state fire marshal shall consider the documents or information or the particular
portion of the documents or information confidential. However, the document or information
may be disclosed to officers, employees, or authorized representatives of the United States
charged with implementing the federal Solid Waste Disposal Act, to employees of the state
of Towa or of other states when the document or information is relevant to the discharge of
their official duties, and when relevant in any proceeding under the federal Solid Waste Dis-
posal Act or this part.

2. Maintain an accurate inventory of aboveground storage tanks.
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3. Take any action allowed by law which, in the state fire marshal’'s judgment, is necessary
to enforce or secure compliance with this division or any rule adopted pursuant to this division.

4. Conduct investigations of complaints received directly, referred by other agencies, or other
investigations deemed necessary. While conducting an investigation, the state fire marshal
may enter at any reasonable time in and upon any private or public property to investigate
any actual or possible violation of this division or the rules or standards adopted under this
division. However, the owner or person in charge shall be notified.

a. If the owner or operator of any property refuses admittance, or if prior to such refusal
the state fire marshal demonstrates the necessity for a warrant, the state fire marshal may
make application under oath or affirmation to the district court of the county in which the
property is located for the issuance of a search warrant.

b. In the application the state fire marshal shall state that an inspection of the premises
is mandated by the laws of this state or that a search of certain premises, areas, or things
designated in the application may result in evidence tending to reveal the existence of viola-
tions of public health, safety, or welfare requirements imposed by statutes, rules, or ordinances
established by the state or a political subdivision of the state. The application shall describe
the area, premises, or thing to be searched, give the date of the last inspection if known, give
the date and time of the proposed inspection, declare the need for such inspection, recite that
notice of the desire to make an inspection has been given to affected persons and that admis-
sion was refused if that be the fact, and state that the inspection has no purpose other than
to carry out the purpose of the statute, rule, or ordinance pursuant to which inspection is to
be made. If an item of property is sought by the state fire marshal it shall be identified in
the application.

c. If the court is satisfied from the examination of the applicant, and of other witnesses,
if any, and of the allegations of the application of the existence of the grounds of the applica-
tion, or that there is probable cause to believe in their existence, the court may issue a search
warrant.

d. In making inspections and searches pursuant to the authority of this division, the state
fire marshal must execute the warrant as follows:

(1) Within ten days after its date.

(2) In areasonable manner, and any property seized shall be treated in accordance with the
provisions of chapters 808 and 809.

{8) Subject to any restrictions imposed by the statute, rule or ordinance pursuant to which
inspection is made.

Sec. 8. NEW SECTION. 101.105 VIOLATIONS — ORDERS.

1. If substantial evidence exists that a person has violated or is violating a provision of this
division or a rule adopted under this division the state fire marshal may issue an order direct-
ing the person to desist in the practice which constitutes the violation, and to take corrective
action as necessary to ensure that the violation will cease, and may impose appropriate admin-
istrative penalties pursuant to section 101.106. The person to whom the order is issued may
appeal the order as provided in chapter 17A. On appeal, the administrative law judge may
affirm, modify, or vacate the order of the state fire marshal.

2. However, if it is determined by the state fire marshal that an emergency exists respect-
ing any matter affecting or likely to affect the public health, the fire marshal may issue any
order necessary to terminate the emergency without notice and without hearing. The order
is binding and effective immediately and until the order is modified or vacated at an adminis-
trative hearing or by a district court.

3. The state fire marshal may request the attorney general to institute legal proceedings
pursuant to section 101.106.

Sec. 9. NEW SECTION. 101.106 PENALTIES — BURDEN OF PROOF.
1. A person who violates this division or a rule or order adoption issued pursuant to this
division is subject to a civil penalty not to exceed one hundred dollars for each day during
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which the violation continues, up to a maximum of one thousand dollars; however, if the tank
is registered within thirty days after the state fire marshal issues a cease and desist order
pursuant to section 101.105, subsection 1, the civil penalty under this section shall not
accrue. The civil penalty is an alternative to a criminal penalty provided under this division.

2. A person who knowingly fails to notify or makes a false statement, representation, or
certification in a record, report, or other document filed or required to be maintained under
this division, or violates an order issued under this division, is guilty of an aggravated mis-
demeanor.

3. The attorney general, at the request of the state fire marshal, shall institute any legal
proceedings, including an action for an injunction, necessary to enforce the penalty provisions
of this division or to obtain compliance with the provisions of this division or rules adopted
or order pursuant to this division. In any action, previous findings of fact of the state fire mar-
shal after notice and hearing are conclusive if supported by substantial evidence in the record
when the record is viewed as a whole.

4. In all proceedings with respect to an alleged violation of this division or a rule adopted
or order issued by the state fire marshal pursuant to this division, the burden of proof is upon
the state fire marshal.

5. If the attorney general has instituted legal proceedings in accordance with this section,
all related issues which could otherwise be raised by the alleged violator in a proceeding for
judicial review under section 101.107 shall be raised in the legal proceedings instituted in accor-
dance with this section.

Sec. 10. NEW SECTION. 101.107 JUDICIAL REVIEW.

Except as provided in section 101.106, subsection 5, judicial review of an order or other action
of the state fire marshal may be sought in accordance with chapter 17A. Notwithstanding chap-
ter 17A, the Jowa administrative procedure Act, petitions for judicial review may be filed in
the district court of the county in which the alleged offense was committed or the final order
was entered.

Sec. 11. NEW SECTION. 101.108 FEES FOR CERTIFICATION INSPECTIONS OF
UNDERGROUND STORAGE TANKS.

The state fire marshal, the state fire marshal’s designee, or a local fire marshal, authorized
to conduct underground storage tank certification inspections under section 455G.11, subsec-
tion 7, shall charge the person requesting a certification inspection a fee to recover the costs
of authorized training, inspection, and inspection program administration subject to rules
adopted by the state fire marshal.

DIVISION III

Sec.12. NEW SECTION. 220.202 AUTHORITY TO ISSUE IOWA TANK ASSISTANCE
BONDS.

The authority shall assist the ITowa comprehensive petroleum underground storage tank fund
as provided in chapter 455G and the authority shall have all of the powers that the lowa com-
prehensive petroleum underground storage tank fund board possesses and which that board
delegates to the authority in a chapter 28E agreement or a contract between the authority
and the Iowa comprehensive petroleum underground storage tank fund board with respect
to the issuance and securing of bonds and carrying out the purposes of chapter 455G.

The board shall reimburse the department of revenue and finance by contract for the reasona-
ble cost of administration of the environmental protection charge imposed under this chapter
and for other duties delegated to the department or to the director by the board.

DIVISION 1V

Sec. 13. NEW SECTION. 424.1 TITLE — DIRECTOR’S AUTHORITY.
1. This chapter is entitled “Environmental Protection Charge on Petroleum Diminution”.
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2. The director’s and the department’s authority and power under chapter 421 and other
provisions of the tax code relevant to administration apply to this chapter, and the charge
imposed under this chapter is imposed as if the charge was a tax within the meaning of that
chapter or provision.

3. The director shall enter into a contract or agreement with the board to provide assistance
requested by the board. Policy issues arising under this chapter or chapter 455G shall be deter-
mined by the board, and the board shall be joined as a real party in interest when a policy
issue is raised.

4. The board shall retain rulemaking authority, but may contract with the department for
assistance in drafting rules. The board shall retain contested case jurisdiction over any challenge
to the diminution rate or cost factor. The department shall conduct all other contested cases
and be responsible for other agency action in connection with the environmental protection
charge imposed under this chapter.

Sec. 14. NEW SECTION. 424.2 DEFINITIONS.

As used in this chapter, unless the context otherwise requires:

1. “Charge” means the environmental protection charge imposed upon petroleum diminu-
tion pursuant to section 424.3.

2. “Charge payer” means a depositor, receiver, or tank owner or operator obligated to pay
the environmental protection charge under this chapter.

3. “Board” means the Iowa comprehensive petroleum underground storage tank board.

4. “Department” means the department of revenue and finance.

5. “Depositor” means the person who deposits petroleum into a tank subject to regulation
under chapter 455G.

6. “Diminution” means the petroleum released into the environment prior to its intended
beneficial use.

7. “Director” means the director of revenue and finance.

8. “Fund” means the Iowa comprehensive petroleum underground storage tank fund.

9. “Owner or operator” means “owner or operator” as used in chapter 455G.

10. “Petroleum” means petroleum as defined in section 455G.2.

11. “Receiver” means, if the owner or operator are not the same person, the person who,
under a contract between the owner and operator, is responsible for payment for petroleum
deposited into a tank; and if the owner and operator of a tank are the same person, means
the owner.

12. “Tank” means an underground storage tank subject to regulation under chapter 455G.

Sec. 15. NEW SECTION. 424.3 ENVIRONMENTAL PROTECTION CHARGE IMPOSED
UPON PETROLEUM DIMINUTION.

1. An environmental protection charge is imposed upon diminution. A depositor shall col-
lect from the receiver of petroleum deposited into a tank, the environmental protection charge
imposed under this section on diminution each time petroleum is deposited into the tank, and
pay the charge to the department as directed by this chapter.

2. The environmental protection charge shall be equal to the total volume of petroleum
deposited in a tank multiplied by the diminution rate multiplied by the cost factor.

3. The diminution rate is one tenth of one percent.

4. Diminution equals total volume of petroleum deposited multiplied by the diminution rate
established in subsection 3.

5. The cost factor is an amount per gallon of diminution determined by the board pursuant
to this subsection. The board, after public hearing, may determine, or may adjust, the cost
factor to an amount deemed sufficient by the board to maintain the financial soundness of the
fund, but not to exceed an amount reasonably necessary to assure financial soundness, in light
of known and expected expenses, known and expected income from other sources, the volume
of diminution presumed by law to occur, the debt service and reserve requirements for that
portion of any bonds issued for the fund, and any other factors determined to be significant
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by the board, including economic reasonableness to owners and operators. The board may deter-
mine or adjust the cost factor at any time after the effective date of this Act, but shall at mini-
mum determine the cost factor at least once each fiscal year.

6. The cost factor shall not exceed an amount which is reasonably calculated to generate
more than twelve million dollars in annual revenue from the charge, excluding penalties and
interest, if any. If the board determines that to maintain the financial soundness of the fund
the cost factor should be higher than allowed by the twelve million dollar cap on annual revenues,
the board shall, on or before January 1 of each calendar year, make and deliver to the gover-
nor and the general assembly the board’s certificate stating the sum per year required to main-
tain financial soundness of the fund. Within thirty days after the beginning of the session of
the general assembly next following the delivery of the certificate, the governor may submit
to both houses printed copies of a budget including the sum, if any, required to maintain the
financial soundness of the fund, or other proposed legislative solutions to eliminate the shortfall.

7. The environmental protection charge shall be reduced or eliminated upon the later of
fifteen years after the effective date of this Act or such time as the trust fund provided for
under section 455G .9 is created, and is actuarially sound, and self-sustaining. The environmental
protection charge may be reinstated as provided in section 455G.9, subsection 3.

Sec. 16. NEW SECTION. 424.4 ADDING OF CHARGE.

A depositor shall, as far as practicable, add the charge imposed under this chapter, or the
average equivalent of the charge, to the depositor’s sales price for the petroleum subject to
the charge and when added such charge shall constitute a part of the depositor’s price, shall
be a debt from the receiver to the depositor until paid, and shall be recoverable at law in the
same manner as other debts.

Sec.17. NEW SECTION. 424.5 DEPOSITOR PERMITS REQUIRED — APPLICATIONS
— REVOCATION.

1. It is unlawful for any person to deposit petroleum into a tank in this state, unless a
depositor permit has been issued to that person under this section. A depositor shall file with
the department an application for a permit. An application for a permit shall be made upon
a form prescribed by the board and shall set forth the name under which the applicant trans-
acts or intends to transact business, the location or locations of the applicant’s place of busi-
ness, and any other information as the board may require. The application shall be signed by
the owner if a natural person; in the case of an association or partnership, by a member or
partner; in the case of a corporation, by an executive officer or some person specifically autho-
rized by the corporation to sign the application, to which shall be attached the written evi-
dence of the person’s authority.

2. The department may deny a permit to an applicant who is substantially delinquent in
paying a tax or charge due, or the interest or penalty on the tax or charge, administered by
the department at the time of application. If the applicant is a partnership, a permit may be
denied if the partner is substantially delinquent in paying any delinquent tax or charge, penalty,
or interest.

3. A permit is not assignable and is valid only for the person in whose name it is issued.

4. A permit issued under this chapter is valid and effective until revoked by the department.

5. If the holder of a permit fails to comply with any of the provisions of this chapter or any
order or rule of the department, or rule or order of the board pursuant to this chapter, or is
substantially delinquent in the payment of a tax or charge administered by the department
or the interest or penalty on the tax or charge, the director may revoke the permit.

6. To revoke a permit the director shall serve notice as required by section 17A.18 to the
permit holder informing that person of the director’s intent to revoke the permit and of the
permit holder’s right to a hearing on the matter. If the permit holder petitions the director
for a hearing on the proposed revocation, after giving ten days’ notice of the time and place
of the hearing in accordance with section 17A.18, subsection 3, the matter may be heard and
a decision rendered. The director may restore permits after revocation. The director shall
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adopt rules setting forth the period of time a depositor must wait before a permit may be
restored or a new permit may be issued. The waiting period shall not exceed ninety days from
the date of the revocation of the permit.

Sec. 18. NEW SECTION. 424.6 EXEMPTION CERTIFICATES FOR RECEIVERS OF
PETROLEUM UNDERGROUND STORAGE TANKS NOT SUBJECT TO FINANCIAL
RESPONSIBILITY RULES.

1. The department of natural resources shall issue an exemption certificate in the form
prescribed by the director of the department of natural resources to an applicant who is an
owner or operator of a petroleum underground storage tank which is exempt, deferred, or
excluded from regulation under chapter 455G, for that tank. The director of the department
of natural resources shall revoke and require the return of an exemption certificate if the
petroleum underground storage tank later becomes subject to chapter 455G pursuant to sec-
tion 455G.1. A tank is subject to chapter 455G when the federal regulation subjecting that
tank to financial responsibility becomes effective and not upon the effective compliance date
unless the effective compliance date is the effective date of the regulation.

2. Liability for the charge is upon the depositor and the receiver unless the depositor takes
in good faith from the receiver a valid exemption certificate and records the exemption certifi-
cate number and related transaction information required by the director and submits such
information as part of the environmental protection charge return. If petroleum is deposited
into a tank, pursuant to a valid exemption certificate which is taken in good faith by the
depositor, and the receiver is liable for the charge, the receiver is solely liable for the charge
and shall remit the charge directly to the department and this chapter applies to that receiver
as if the receiver was a depositor.

3. A valid exemption certificate is an exemption certificate which is complete and correct
according to the requirements of the director of the department of natural resources.

4. A valid exemption certificate is taken in good faith by the depositor when the depositor
has exercised that caution and diligence which honest persons of ordinary prudence would exer-
cise in handling their own business affairs, and includes an honesty of intention and freedom
from knowledge of circumstances which ought to put one upon inquiry as to the facts. A
depositor has constructive notice of the classes of exempt, deferred, or excluded tanks. In order
for a depositor to take a valid exemption certificate in good faith, the depositor must exercise
reasonable prudence to determine the facts supporting the valid exemption certificate, and
if any facts upon such certificate would lead a reasonable person to further inquiry, then such
inquiry must be made with an honest intent to discover the facts.

5. If the circumstances change and the tank becomes subject to financial responsibility regu-
lations, the tank owner or operator is liable solely for the charges and shall remit the charges
directly to the department of revenue and finance pursuant to this chapter.

6. The board may waive the requirement for an exemption certificate for one or more classes
of exempt, deferred, or excluded tanks, if in the board’s judgment an exemption certificate
is not required for effective and efficient collection of the charge. If an exemption certificate
is not required for a class pursuant to this subsection, the depositor shall maintain and file
such records and information as may be required by the director regarding deposits into a
tank subject to the waiver.

Sec.19. NEW SECTION. 424.7 DEPOSIT OF MONEYS — FILING OF ENVIRONMEN-
TAL PROTECTION CHARGE RETURN.

1. A depositor shall, on or before the last day of the month following the close of each calen-
dar quarter during which the depositor is or has become or ceased being subject to the provi-
sions of section 424.3, make, sign, and file an environmental protection charge return for that
calendar quarter in such form as may be required by the director. The return shall show infor-
mation relating to the volume of petroleum deposited into tanks subject to the charge, and
any claimed exemptions or exclusions from the charge, a calculation of charges due, and such
other information for the period covered by the return as may be required by the director. The
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depositor may be granted an extension of time not exceeding thirty days for filing a quarterly
return, upon a proper showing of necessity. If an extension is granted, the depositor shall have
paid by the thirtieth day of the month following the close of the quarter ninety percent of the
estimated charges due.

2. If necessary or advisable in order to ensure the payment of the charge imposed by this
chapter, the director may require returns and payment of the charge to be made for other
than quarterly periods.

3. Returns shall be signed by the depositor or the depositor’s duly authorized agent, and
must be duly certified by the depositor to be correct.

4. Upon receipt of a payment pursuant to this chapter, the department shall deposit the
moneys into the fund created in section 455G.3, and the moneys so deposited are a continuing
appropriation for expenditure under chapter 455G, and moneys so appropriated shall not be
used for other purposes unless the appropriation is changed by the first session of a biennial
general assembly.

Sec. 20. NEW SECTION. 424.8 PAYMENT OF ENVIRONMENTAL PROTECTION
CHARGE.

1. The charge levied under this chapter is due and payable in calendar quarterly install-
ments on or before the last day of the month following each quarterly period except as other-
wise provided in this section.

2. Every permit holder at the time of making the return required hereunder, shall compute
and pay to the department the charges due for the preceding period.

3. a. If a receiver fails to pay charges imposed by this chapter to the depositor required
to collect the charge, then in addition to all of the rights, obligations, and remedies provided,
the charge is payable by the receiver directly to the department, and this chapter applies to
the receiver as if the receiver were a depositor.

b. If a depositor subject to this chapter sells the depositor’s business or stock of petroleum
or quits the business, the depositor shall prepare a final return and pay all charges due within
the time required by law. The immediate successor to the depositor, if any, shall withhold
a sufficient amount of the purchase price, in money or money’s worth, to pay the amount of
delinquent charge, interest, or penalty due and unpaid. If the immediate successor of the bus-
iness or stock of petroleum intentionally fails to withhold the amount due from the purchase
price as provided in this paragraph, the immediate successor is personally liable for the pay-
ment of the delinquent charges, interest, and penalty acerued and unpaid on account of the
operation of the business by the immediate predecessor depositor, except when the purchase
is made in good faith as provided in section 424.6. However, a person foreclosing on a valid
security interest or retaking possession of premises under a valid lease is not an “immediate
successor” for purposes of this paragraph. The department may waive the liability of the
immediate successor under this paragraph if the immediate successor exercised good faith in
establishing the amount of the previous liability.

See. 21. NEW SECTION. 424.9 BOND FOR ENVIRONMENTAL PROTECTION
CHARGE COLLECTION.

The director, when necessary and advisable in order to secure the collection of the environ-
mental protection charge imposed by section 424.3, may require a depositor to file a bond with
the director. The bond shall assure collection by the department of the amount of the charge
required to be collected or the amount actually collected by the depositor required to file the
bond, whichever is greater. The bond shall be issued by a surety company authorized to con-
duct business in this state and approved by the commissioner of insurance as to solvency and
responsibility, in an amount as the director may fix, to secure the payment of the charge, and
penalty due or which may become due. In lieu of the bond, securities, or cash shall be kept
in the custody of the department and securities may be sold by the director at public or pri-
vate sale, without notice to the depositor, if it becomes necessary to do so in order to recover




189 LAWS OF THE SEVENTY-THIRD G.A., 1989 SESSION CH. 131

any charge and penalty due. Upon a sale, any surplus above the amounts due under this sec-
tion shall be returned to the person who deposited the securities.

Sec. 22. NEW SECTION. 424.10 FAILURE TO FILE RETURN - INCORRECT
RETURN.

1. As soon as practicable after a return is filed and in any event within five years after the
return is filed the department shall examine it, assess and determine the charge due if the
return is found to be incorrect, and give notice to the depositor of such assessment and deter-
mination as provided in subsection 2. The period for the examination and determination of
the correct amount of the charge is unlimited in the case of a false or fraudulent return made
with the intent to evade the charge or in the case of a failure to file a return. If the determina-
tion that a return is incorrect is the result of an audit of the books and records of the deposi-
tor, the charge, or additional charge, if any is found due, shall be assessed and determined
and the notice to the depositor shall be given by the department within one year after the
completion of the examination of the books and records.

2. If a return required by this chapter is not filed, or if a return when filed is incorrect or
insufficient and the maker fails to file a corrected or sufficient return within twenty days after
the return is required by notice from the department, the department shall determine the
amount of charge due from such information as the department may be able to obtain and,
if necessary, may estimate the charge on the basis of external indices or factors. The depart-
ment shall give notice of such determination to the person liable for the charge. Such deter-
mination shall finally and irrevocably fix the charge unless the person against whom it is assessed
shall, within thirty days after the giving of notice of such determination, apply to the director
for a hearing or unless the director on the director’s motion shall reduce the charge. At such
hearing evidence may be offered to support such determination or to prove that it is incor-
rect. After such hearing the director shall give notice of the decision to the person liable for
the charge.

If a depositor’s, receiver’s, or other person’s challenge relates to the diminution rate, the
burden of proof upon the challenger shall only be satisfied by clear and convincing evidence.

3. If the amount paid is greater than the correct charge, penalty, and interest due, the depart-
ment shall refund the excess, with interest after sixty days from the date of payment at the
rate in effect under section 421.7, pursuant to rules prescribed by the director. However, the
director shall not allow a claim for refund that has not been filed with the department within
five years after the charge payment upon which a refund is claimed became due, or one year
after the charge payment was made, whichever time is later. A determination by the depart-
ment of the amount of charge, penalty, and interest due, or the amount of refund for any excess
amount paid, is final unless the person aggrieved by the determination appeals to the director
for a revision of the determination within thirty days from the postmark date of the notice
of determination of charge, penalty, and interest due or refund owing. The director shall grant
a hearing, and upon hearing the director shall determine the correct charge, penalty, and interest
due or refund owing, and notify the appellant of the decision by mail. The decision of the director
is final unless the appellant seeks judicial review of the director’s decision under section 424.13.

Sec.23. NEW SECTION. 424.11 ENVIRONMENTAL PROTECTION CHARGE LIEN —
COLLECTION — ACTION AUTHORIZED.

Whenever a person liable to pay a charge refuses or neglects to pay the charge, the amount,
including any interest, penalty, or addition to the charge, together with the costs that may
accrue in addition thereto, shall be a lien in favor of the state upon all property and rights
to property, whether real or personal, belonging to that person.

The environmental protection charge lien shall attach at the time the charge becomes due
and payable and shall continue for ten years from the time the lien attaches unless sooner
released or otherwise discharged. The lien may be extended, within ten years from the date
the lien attaches, by filing for record a notice with the appropriate county official of the appropri-
ate county and from the time of such filing, the lien shall be extended to the property in such
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county for ten years, unless sooner released or otherwise discharged, with no limit on the number
of extensions. The director shall charge off any account whose lien is allowed to lapse and
may charge off any account and release the corresponding lien before the lien has lapsed if
the director determines under uniform rules adopted by the board that the account is uncollect-
ible or collection costs involved would not warrant collection of the amount due.

In order to preserve the lien against subsequent mortgagees, purchasers, or judgment
creditors, for value and without notice of the lien, on any property situated in a county, the
director shall file with the recorder of the county, in which the property is located, a notice
of the lien.

The county recorder of each county shall record an environmental protection charge lien
in the “index of income tax liens”.

The recorder shall endorse on each notice of lien the day, hour, and minute when received
and preserve the notice, and shall immediately index the notice in the index book and record
the lien in the manner provided for recording real estate mortgages, and the lien shall be effec-
tive from the time of its indexing.

The department shall pay a recording fee as provided in section 331.604, for the recording
of the lien, or for its satisfaction.

Upon the payment of a charge as to which the director has filed notice with a county recorder,
the director shall immediately file with the recorder a satisfaction of the charge and the recorder
shall enter the satisfaction on the notice on file in the recorder’s office and indicate that fact
on the index.

The department shall proceed, substantially as provided in this chapter, to collect all charges
and penalties as soon as practicable after the same become delinquent, except that no prop-
erty of the depositor shall be exempt from the payment of the charge. In the event service
has not been made on a distress warrant by the officer to whom addressed within five days
from the date the distress warrant was received by the officer, the authorized revenue agents
of the department are hereby empowered to serve and make return of the warrant to the clerk
of the district court of the county named in the distress warrant, and all subsequent proce-
dure shall be in compliance with chapter 626.

The attorney general shall, upon the request of the director, bring an action at law or in
equity, as the facts may justify, without bond, to enforce payment of any charges and penal-
ties, and in such action the attorney general shall have the assistance of the county attorney
of the county in which the action is pending.

It is expressly provided that the foregoing remedies of the state shall be cumulative and
that no action taken by the director or attorney general shall be construed to be an election
on the part of the state or any of its officers to pursue any remedy hereunder to the exclusion
of any other remedy provided by law.

Sec. 24. NEW SECTION. 424.12 RECORDS REQUIRED.

It shall be the duty of every depositor required to make a report and pay any charge under
this chapter, to preserve such records as the director may require and it shall be the duty
of every depositor to preserve for a period of five years all invoices and other records; and
all such books, invoices, and other records shall be open to examination at any time by the
department, and shall be made available within this state for such examination upon reasona-
ble notice when the director shall so order. When requested to do so by any person from whom
a charge payer is seeking credit, or with whom the charge payer is negotiating the sale of
any personal property, or by any other person having a legitimate interest in such informa-
tion, the director, upon being satisfied that such a situation exists, shall inform such person
as to the amount of unpaid charges due by the charge payer under the provisions of this chap-
ter. The giving of such information under such circumstances shall not be deemed a violation
of section 422.72 as applied to this chapter.

Section 422.72 applies to this chapter as if the environmental protection charge were a tax.
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Sec. 25. NEW SECTION. 424.13 JUDICIAL REVIEW.

1. Judicial review of contested cases under this chapter may be sought in accordance with
chapter 17A.

2. The petitioner shall file with the clerk of the district court a bond for the use of the respon-
dent, with sureties approved by the clerk, in penalty at least double the amount of charge
appealed from, and in no case shall the bond be less than fifty dollars, conditioned that the
petitioner shall perform the orders of the court.

3. Anappeal may be taken by the charge payer or the director to the supreme court of this
state irrespective of the amount involved.

Sec. 26. NEW SECTION. 424.15 ENVIRONMENTAL PROTECTION CHARGE
REFUND.

If it appears that, as a result of mistake, an amount of a charge, penalty, or interest has
been paid which was not due under the provisions of this chapter, then such amount shall be
refunded to such person by the department. A claim for refund that has not been filed with
the department within five years after the charge payment upon which a refund is claimed
became due, or one year after such charge payment was made, whichever time is the later,
shall not be allowed by the director.

Refunds may be made only from the unallocated or uncommitted moneys in the fund created
in section 455G.3, and are limited by the total amount budgeted by the fund’s board for charge
refunds.

Sec.27. NEW SECTION. 424.16 NOTICE IN CHANGE OF DIMINUTION RATE — SER-
VICE OF NOTICE.

1. The board shall notify each person who has previously filed an environmental protection
charge return, and to any other person known to the board who will owe the charge at any
address obtainable for that person, at least forty-five days in advance of the start of any calen-
dar quarter during which either of the following will occur:

a. An administrative change in the cost factor, pursuant to section 424.3, subsection 5,
becomes effective.

b. The environmental protection charge is to be discontinued or reimposed pursuant to sec-
tion 455G.9. Notice shall be provided by mailing a notice of the change to the address listed
on the person’s last return. The mailing of the notice is presumptive evidence of the receipt
of the notice by the person to whom addressed. The board shall also publish the same notice
at least twice in a paper of general circulation within the state at least forty-five days in advance
of the first day of the calendar quarter during which a change in paragraph “a” or “b” becomes
effective.

2. A notice authorized or required under this section may be given by mailing the notice
to the person for whom it is intended, addressed to that person at the address given in the
last return filed by the person pursuant to this chapter, or if no return has been filed, then
to any address obtainable. The mailing of the notice is presumptive evidence of the receipt
of the notice by the person to whom addressed. Any period of time which is determined accord-
ing to this chapter by the giving of notice commences to run from the date of mailing of the
notice. Neither mailed notice or notice by publication is required for the initial determination
and imposition of the charge. The board shall undertake to provide reasonable notice of the
environmental protection charge and procedures, as in the board’s sole discretion it deems
appropriate, provided that the actual charge and procedures are published in the Iowa admin-
istrative bulletin prior to the effective date of the charge.

3. The provisions of the Code relative to the limitation of time for the enforcement of a eivil
remedy shall not apply to any proceeding or action taken to levy, appraise, assess, determine,
or enforce the collection of any charge or penalty provided by this chapter.

Sec. 28. NEW SECTION. 424.17 PENALTIES — OFFENSES — LIMITATION.
1. If a depositor fails to remit at least ninety percent of the charge due with the filing of
the return on or before the due date, or pays less than ninety percent of any charge required
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to be shown on the return, excepting the period between the completion of an examination
of the books and records of a charge payer and the giving of notice to the charge payer that
a charge or additional charge is due, there shall be added to the charge a penalty of fifteen
percent of the amount of the charge due, except as provided in section 421.27. In case of will-
ful failure to file a return or willful filing of a false return with intent to evade charges, in
lieu of the penalty otherwise provided in this subsection, there shall be added to the amount
required to be shown as a charge on the return seventy-five percent of the amount of the
charge. The charge payer shall also pay interest on the charge or additional charge at the
rate in effect under section 421.7 for each month counting each fraction of a month as an entire
month, computed from the date the return was required to be filed. The penalty and interest
shall be paid to the department and disposed of in the same manner as the charge imposed
under this chapter. Unpaid penalties and interest may be enforced in the same manner as the
charge imposed by this chapter.

2. A person who willfully attempts to evade a charge imposed by this chapter or the pay-
ment of the charge or a person who makes or causes to be made a false or fraudulent return
with intent to evade the charge imposed by this chapter or the payment of charge tax is guilty
of a class “D” felony.

3. The certificate of the director to the effect that a charge has not been paid, that a return
has not been filed, or that information has not been supplied pursuant to this chapter, shall
be prima facie evidence thereof.

4. For purposes of determining the place of trial, the situs of an offense specified in this
section is in the county of the residence of the person charged with the offense, unless the
person is a nonresident of this state or the residence of the person cannot be established, in